on  the  relationship between  smoking  and  radon daughter  exposure,   is
convinced of a need to warn  its miners  against   smoking  away  from  the
Would  that operator be  likely to  see  any connection between that   need   and
the  section 57,20-11  requirement   for on-site signs?     I  think not.     I must
agree with Climax that  the operator would be  inclined  to  regard  the  act   of
smoking  at home as  a unique off-site hazard,   and   to  look  for corrections
through  such common devices  as   safety meeting presentations,   employee
safety handbook coverage,  or paycheck inserts.

(3)    As mentioned earlier,   this decision does   not   purport   to decide
whether  the Secretary correctly  identifies  and  assesses   the
smoking-radiation hazard.    One  aspect  of  this  issue,   however,   is material
to efforts to determine the application of the cited  standard.     The
Secretary's  expert,  Dr.   Archer,   was  commendably  frank  in  acknowledging   that
he was "somewhat  arbitrary"  in  fingering  one-tenth working  level   as  the
trigger point   for a warning under  section 57.20-11.     Nowhere  does  his
testimony or any other evidence  suggest  a general   agreement   among  experts
that   this,  rather than some other point,   is where  the operator's  duty
should  commence.    As  a regulated  party,   the operator  is  entitled   to  some
concrete guidance in the scientific  literature,   if not   the  standard   itself,
as  to  the  radiation  level which  poses  a danger  sufficient   to  necessitate
worker warnings.     It  is  likely true,   as Dr.  Archer  suggests,   that   there   is
no "safe"  radiation level;  and  that  the minimum radiation  level  requiring
warning would of necessity be  somewhat   arbitrary.     The  point   is,   however,
that  under the regulatory scheme of the Act  the Secretary bears   the duty   of
determining where  that  level  is,   and making it  known to mine operators.
The ad hoc  quality of  the determination  in this  case  is   all  too
apparent,    /

Climax did not  violate  the  cited  standard.     The  citations  must   there-
fore be vacated.

6/    I  do not  fault  the Secretary  for his  concern over  the hazard  which  he
perceives.    Much of his evidence on  the  issue is   impressive.     I must
suggest,  however,   that his  effort   to protect  against   the hazard   through   an
existing  standard was misplaced.     The  lack of a finite  threshold   radiation
level   for warnings  illustrates  the need   for recourse  to  the rule making
powers  granted by the Act.    Use  of  those  powers  would  provide  ample
opportunity for a  full airing of all data,   the making of a decision based
upon  that  data,   and  the  promulgation of  a clear  and  precise  regulation.

162  where  health  or   safety hazards  exist   that   are not   im-
